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Court/Estate File No. 31-2648369

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PROPOSAL OF 
S.K. BERNSTEIN HOLDINGS INC. 

IN THE CITY OF TORONTO, 
IN THE PROVINCE OF ONTARIO

NOTICE OF MOTION
returnable February 12, 2021

(Proposal Approval)

Dodick Landau Inc. (“DLI”) in its capacity as the Court-appointed proposal trustee (in 

such capacity, the “Proposal Trustee”), in the proceedings of S.K. Bernstein Holdings Inc. (the 

“Company”) will make a motion to a judge of the Commercial List of the Superior Court of 

Justice on Friday, February 12, 2021 at 11:00 a.m. or as soon thereafter as the motion can be

heard.

THE PROPOSED METHOD OF HEARING: The motion is to be heard via zoom 

videoconference.

THE MOTION IS FOR ORDERS:

1. Approving the proposal filed by the Company with the Official Receiver on January 11, 

2021 (the “Proposal”); and

2. Authorizing the Proposal Trustee and the Company to take all necessary steps to 

implement the Proposal.

THE GROUNDS FOR THE MOTION ARE:

Background

3. The Company is a holding company of leases in various locations once occupied by diet 

clinics owned by the operating company, Post Road Health and Diet Inc. (“Post Road”).  The 

leases were located in three provinces Ontario (12 locations), Alberta (3 locations) and British 

Columbia (5 locations) (collectively, the “Leases”);
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4. The Company’s financial difficulties were caused by various challenges encountered by 

its tenant, Post Road, including a declining number of new clients in recent years, rendering 

many of the diet clinics unprofitable and unable to meet their cash flow needs, and more

recently, the onset of the COVID-19 pandemic, which resulted in the government mandated 

closure of all its clinics in late March 2020, including those whose leases were held in the 

Company;

5. As the Company was unable to collect rent from Post Road in light of the COVID-19 

pandemic, it had no other readily available option but to assign itself into bankruptcy;

6. On May 29, 2020, the Company filed an assignment in bankruptcy and DLI was 

appointed as trustee (“Bankruptcy Trustee”) of the estate of the bankrupt;

7. At the time of the bankruptcy filing, the Company’s sole asset was cash on hand totalling 

$890,036 and the potential provable claims totalling approximately $2.9 million, which 

represented the total remaining lease payments owing to the Company’s landlords for the 

remaining terms of the Leases;

8. The Bankruptcy Trustee, with Inspector approval, disclaimed the Leases which reduced 

the value of the landlords claims to approximately $520,000;

9. After payment of all proven claims, which included payment of the Landlord Creditors’

claims in full, and the bankruptcy administration expenses, it was estimated that approximately 

$320,000 of residual funds (“Residual Funds”) would be remaining in the bankrupt estate;

10. In exchange for creditors granting various releases and injunctions detailed in the 

Proposal, and discussed further below, the shareholder of the Company agreed to forgo receipt 

of the Residual Funds and agreed to contribute the Residual Funds to fund additional 

distributions to the Landlord Creditors;

The Proposal

11. On January 11, 2021, the Company filed with the Official Receiver a Proposal pursuant 

to section 62(1) of the Act and DLI was appointed as Proposal Trustee;

12. The Proposal acts as a mechanism to distribute the surplus Residual Funds to the 

unsecured Landlord Creditors of the Company;

13. The Proposal also provides for certain releases (the “Releases”) in favour of:
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a) The former and current directors of the Company;

b) The Company, the Trustee and each of their present and former employees and 

contractors and each of their respective financial advisors, legal counsel and 

agents; and

c) Dr. Stanley K. Bernstein, Post Road and its present and former directors, 

officers, employees contractors, successors and assigns, and each of their 

respective financial advisors, legal counsel and agents, personally and in all their 

capacities (the “Released Third Parties”);

14. The Releases are an important and necessary aspect of the Proposal as the 

shareholder of the Company has only agreed to forego receipt of the Residual Funds and 

voluntarily contribute the Residual Funds to fund additional distributions to the Landlord 

Creditors in exchange for the Landlord Creditors agreeing to the Releases, and in particular, the 

releases in favour of the Released Third Parties;

15. The Releases will also provide finality to the Company and ensure that the Residual 

Funds can be distributed in the Proposal without a concern about any future claims against the 

Company;

Approval of the Proposal

16. On January 13, 2021, the Proposal Trustee gave notice to the Company, the division 

office and to Landlord Creditors, or their duly appointed representatives, of the calling of a 

meeting of creditors (the “Creditors’ Meeting”) to be held on January 28, 2021 via 

videoconference to consider the Proposal;

17. The Proposal Trustee’s Report on Proposal, included with the notice described above,

noted, among other things:

a) there are no creditors at the filing of the Proposal because all creditors, including 

the Landlord Creditors, were paid in full, with interest, in the bankruptcy 

proceedings;

b) the Proposal provides the Landlord Creditors with the opportunity to receive a 

further significant distribution; and
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c) should the Proposal not be approved, the Residual Funds will likely be distributed 

to the Company’s shareholder and there will be no further payment to the 

Landlord Creditors;

18. Accordingly, the Proposal Trustee recommended that the Landlord Creditors vote in 

favour of the Proposal;

19. The Creditors’ Meeting was held on January 28, 2021 via videoconference and the 

Proposal was accepted by the required majority of Landlord Creditors at the meeting;

20. On February 2, 2021, the Proposal Trustee sent the Notice of Hearing of Application for 

Court Approval of Proposal to the Company and all known Landlord Creditors of the Company

who have proved a claim to the Official Receiver;

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

a) The Report of the Trustee on Proposal dated February 4, 2021; and

b) Such further and other evidence as counsel may advise and this Honourable 

Court may permit.

February 5, 2021 NORTON ROSE FULBRIGHT CANADA LLP
222 Bay Street, Suite 3000, P.O. Box 53
Toronto, ON  M5K 1E7

Jennifer Stam, LSO#: 46735J
Tel: +1 416.202-6707
Fax: +1 416.216-3930
jennifer.stam@nortonrosefulbright.com

Lawyers to the Proposal Trustee, Dodick Landau Inc.

TO: THE SERVICE LIST
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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
 

COMMERCIAL LIST 

IN THE MATTER OF THE PROPOSAL OF 
S.K. BERNSTEIN HOLDINGS INC. 

OF THE CITY OF TORONTO  
IN THE PROVINCE OF ONTARIO 

REPORT OF TRUSTEE ON PROPOSAL  

February 4, 2021 

INTRODUCTION 

1. The purpose of this report (the “Report”) of Dodick Landau Inc. (“DLI”) in its capacity as proposal 

trustee (the “Proposal Trustee”) of S.K. Bernstein Holdings Inc. (the “Company” or “S.K. 

Bernstein”), which includes the report in the form prescribed in section 59(1) of the Bankruptcy 

and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”), is to support the request for an 

order, among other things: 

a) approving the proposal (the “Proposal”); and 

b) authorizing the Proposal Trustee and the Company to take all steps necessary to 

implement the Proposal. 

2. The Proposal has been developed to effect a proposal for the distribution of the Residual Funds 

(as defined further herein) to the Landlord Creditors in accordance with proposed distribution 

schedule included in the Proposal.   

DISCLAIMER 

 

3. In preparing this Report, the Proposal Trustee has relied upon certain unaudited, draft and/or 

internal financial information, the Company’s books and records, discussions with the Company’s 

former management (“Management”), certain Landlord Creditors, the bankruptcy Trustee and 

information from other third-party sources (collectively, the “Information”).  Except as described in 

this Report: 
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a) the Proposal Trustee has not audited, reviewed or otherwise attempted to verify the 

accuracy or completeness of the Information in a manner that would wholly or partially 

comply with Generally Accepted Assurance Standards pursuant to the Canadian Institute 

of Chartered Accountants Handbook and, accordingly, the Proposal Trustee expresses no 

opinion or other form of assurance in respect of the Information; 

b) some of the information referred to in this Report consists of forecasts and projections.  An 

examination or review of the financial forecast and projections, as outlined in the Canadian 

Institute of Chartered Accountants handbook, has not been performed; and 

c) the Proposal Trustee has prepared this Report in its capacity as a Court appointed officer.  

Parties using this Report, other than for the purpose of evaluating the Proposal, are 

cautioned that it may not be appropriate for their purposes.   

4. The capitalized terms not defined in this report are defined in the Proposal and this Report should 

only be read in conjunction with the Proposal.  While this Report summarizes key aspects of the 

Proposal, Landlord Creditors are advised to carefully read the Proposal in full.  Should there be 

any discrepancy between the summary contained in this Report and the Proposal, the Proposal 

shall govern. 

5. Unless otherwise stated, all monetary amounts contained herein are in Canadian dollars. 

REPORT ON PROPOSAL 

6. DLI, the trustee acting in the Proposal of S.K. Bernstein, hereby reports to the Court as follows: 

a) On May 29, 2020, S.K. Bernstein filed an assignment in bankruptcy and DLI was 

appointed as trustee (“Bankruptcy Trustee”) of the estate of the bankrupt; 

b) On January 11, 2021 S.K. Bernstein filed with the Official Receiver a Proposal pursuant 

to section 62(1) of the Act and named DLI as Proposal Trustee, a copy of which is 

attached hereto as Appendix “A”; 

c) On January 13, 2021, the Proposal Trustee gave notice to the Company, the division 

office and to every known creditor (whose names and addresses appear in such notice) 

affected by the Proposal (the “Landlord Creditors”) or their duly appointed 

representative of the calling of a meeting of creditors (the “Creditors’ Meeting”) to be 

held on January 28, 2021 via video conference to consider the Proposal;  
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d) With such notice was included a copy of the Proposal, proxy and voting letter, as well as 

the Proposal Trustee’s Report on Proposal (“Trustee’s Report to Creditors”). The 

Bankruptcy Trustee provided the Proposal Trustee copies of all of the Landlord Creditor 

proven proofs of claim. Accordingly there was no requirement for the Landlord Creditors 

to file another proof of claim in the Proposal.  A copy of the complete notice and creditors’ 

package (“Creditor’s Package”) is attached hereto as Appendix “B”;   

e) The Creditors’ Meeting was held on the 28th day of January, 2021 via video conference, 

at 11:00 a.m., and was presided over by Mr. Rahn Dodick of the Proposal Trustee;  

f) As described further below under the heading “Creditors’ Meeting”, the Proposal was 

accepted by the required majority of Landlord Creditors at the meeting;   

g) A copy of the minutes of the Creditor’s Meeting (without appendices) are attached as 

Appendix “C”; 

h) The Trustee’s Report to Creditors in the Creditors’ Package (Appendix “B”), included, 

among other things, (i) background information on S.K. Bernstein; (ii) causes of its 

financial difficulties; (iii) information on S.K. Bernstein’s bankruptcy proceedings; (iii) a 

description of the Proposal, including, among other things, a description of the releases 

provided for in the Proposal which are discussed further herein; (iv) estimated payment 

available under the Proposal; and (v) alternatives to the Proposal; 

i) As noted in the Trustee’s Report to Creditors, there are no creditors as at the filing of the 

Proposal as all creditors, including the Landlord Creditors, were paid in full with interest in 

the bankruptcy proceedings. The Proposal provides the Landlord Creditors with the 

opportunity to receive a further significant distribution. Should the Proposal not be 

approved, the residual funds remaining in the bankruptcy estate after payment of all 

proven claims (“Residual Funds”) will likely be distributed to the Company’s shareholder 

and there will be no further payment to the Landlord Creditors. Accordingly, the Proposal 

Trustee recommended that the Landlord Creditors vote in favour of the Proposal; and 

j) The Proposal Trustee forwarded a copy of the Report to the official receiver on this day. 
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RELEASES 

7. The Proposal provides for releases (the “Releases”) in favour of:  

i) the former and current directors of the Company; 

ii) the Company, the Trustee and each of their present and former employees and contractors 

and each of their respective financial advisors, legal counsel and agents (all in such 

capacities, the “Released Company Parties”); and 

iii) Dr. Stanley K. Bernstein, Post Road (together with Dr. Stanley K. Bernstein, the 

“Sponsors”) and its present and former directors, officers, employees, contractors, 

successors and assigns, and each of their respective financial advisors, legal counsel and 

agents, personally and in all their capacities (the “Released Third Parties”).  

8. The releases in favour of directors for claims that may have arisen against those directors (in 

such capacity) before the commencement of proceedings under the BIA are expressly 

contemplated by Section 50(13) of the BIA, subject to exceptions for, among other things, 

misrepresentation or wrongful or oppressive conduct.  The releases provided to current and 

former directors of the Company are consistent with Section 50(13) of the BIA.  

9. The Released Company Parties are released from any claims that are connected to Landlord 

Creditor claims, the Bankruptcy proceedings or the Proposal, subject to exceptions for any 

obligations under this Proposal or Court Order implementing the Proposal or any particular debt 

or liability referred to in s. 178(1) of the BIA except to the extent that the person with such claim 

voted for acceptance of the Proposal.   

10. The Released Third Parties are released from any claims of any Landlord Creditor including any 

claim arising under sections 95-101 of the BIA and any provincial statute related to preference, 

fraudulent conveyance, transfer at undervalue, or the like.   

11. The Releases are an important and necessary aspect of the Proposal.  The shareholder of the 

Company has only agreed to forego receipt of the Residual Funds and voluntarily contribute the 

Residual Funds to fund additional distributions to the Landlord Creditors in exchange for the 

Landlord Creditors agreeing to the Releases, and in particular, the releases in favour of the 

Released Third Parties. 
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12. The Releases also provide finality to the Company and ensure that the Residual Funds can be 

distributed in the Proposal without a concern about any future claims against the Company, 

whether directly or as claims against the directors or the sponsors that may result in indemnity 

claims against the Company, that cannot be satisfied due to the distribution of all of the 

Company’s assets. 

CREDITORS’ MEETING 

13. For purposes of considering, and voting on, the Proposal, and receiving a distribution pursuant to 

the Proposal, the creditors were grouped into one class of creditors comprised of Landlord 

Creditors. 

14. At the Creditors’ Meeting, Mr. Dodick acted as the chair (the “Chair”) and Ms. Brenda McKnight 

acted as the scrutineer (the “Scrutineer”) and secretary.   

15. The Scrutineer reported that a quorum was present at the Creditors’ Meeting and accordingly, 

the Chair declared that the Creditors’ Meeting was properly constituted.  

16. A motion to consider a resolution to accept the Proposal was proposed at the Creditors’ Meeting 

(the “Resolution”). The Resolution tabled at the meeting was as follows:   

17. “Be and it is hereby resolved to accept the Proposal of S.K. Bernstein Holdings Inc. dated 

December 30, 2020, and, if approved, the Proposal Trustee and S.K. Bernstein Holdings Inc. will 

take all necessary steps to implement the terms of the Proposal.” 

18. The Scrutineer tabulated the results of the vote, and the Chair reported the results at the 

Creditors’ Meeting.  The Landlord Creditors, or their proxy holders, entitled to vote at the 

Creditor’s Meeting voted on the Resolution to approve the Proposal as follows: 

 For Against 

 # $ # $ 

Creditors having a voting claim 
voting in person, by proxy or by 
voting letter 

3 $85,603.93 0 

 

NIL 

Percentage of the total votes 100% 100% 0% 0% 
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19. In summary, a majority in number representing in excess of two-thirds in value of the Landlord 

Creditors holding proven claims and voting in person or by proxy at the Creditors’ Meeting, or by 

voting letter, voted in favour of the Resolution to approve the Proposal.   

APPROVAL OF THE PROPOSAL  

20. The BIA requires the Proposal be approved by the Court following approval by the requisite 

majorities of Creditors by class.  As such, the Proposal Trustee requests that the Court issue an 

order approving the Proposal.   

NOTICE OF HEARING OF THE APPLICATION 

21. On February 2, 2021, the Proposal Trustee sent the Notice of Hearing of Application for Court 

Approval of Proposal (Form 40.1) (the “Notice”) to the Company and to all known Landlord 

Creditors of S.K Bernstein who have proved a claim and to the official receiver. Attached hereto 

as Appendix “D” is a true copy of the Affidavit of Mailing of Brenda McKnight, together with a 

copy of the Notice. 

CONCLUSION AND RECOMMENDATION 

22. The Proposal acts as a mechanism to distribute the surplus Residual Funds to the unsecured 

Landlord Creditors of the Company. The Proposal provides an opportunity for a further 

distribution to the Landlord Creditors in excess of their proven claims. If court approval is not 

granted, the Residual Funds will be distributed to the Company’s shareholder and there will be 

no further payment to the Landlord Creditors.  Therefore, the Proposal Trustee respectfully 

recommends that the Court grant an order approving the Proposal and authorizing the Proposal 

Trustee to take all steps necessary to implement the Proposal. 

 

Yours very truly, 

DODICK LANDAU INC. 
Trustee re the Proposal of S.K. Bernstein Holdings Inc. 
and not in its personal or corporate capacity. 
 
 
Per:  
 
______________________________________ 
Rahn Dodick, CPA, CA, CIRP, LIT 
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Court/Estate File No.:  31-2648369 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

IN BANKRUPTCY AND INSOLVENCY 
 

THE HONOURABLE  ) 
 ) 
JUSTICE KOEHNEN ) 

FRIDAY, THE 12TH 
 

DAY OF FEBRUARY, 2021 

 

IN THE MATTER OF THE PROPOSAL OF S.K. BERNSTEIN 
HOLDINGS INC., OF THE CITY OF TORONTO, IN THE 
PROVINCE OF ONTARIO 

 
 

ORDER 
(Proposal Approval Order) 

 

THIS MOTION, made by Dodick Landau Inc., in its capacity as the proposal trustee (in 

such capacity, the “Proposal Trustee”) of S.K. Bernstein Holdings Inc. (the “Company”), for an 

order, inter alia, approving the proposal filed by the Company with the Official Receiver on 

January 11, 2021  (the “Proposal”), was heard this day virtually via Zoom videconference as a 

result of the COVID-19 pandemic. 

ON READING the Motion Record of the Proposal Trustee, including the Report of the 

Proposal Trustee dated February , 2021, and on hearing the submissions of counsel for the 

Proposal Trustee, and those other parties present, no one appearing for any other person on 

the service list, although properly served as appears from the affidavit of  sworn , 2021, filed: 

1. THIS COURT ORDERS that capitalized terms used and not defined herein shall have 

the meanings ascribed thereto in the Proposal.  

SERVICE 

2. THIS COURT ORDERS that the time for service and filing of the Notice of Motion and 

the Motion Record of the Proposal Trustee is hereby abridged and validated so that this motion 

is properly returnable today and hereby dispenses with further service thereof. 
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APPROVAL OF PROPOSAL 

3. THIS COURT ORDERS AND DECLARES that the Proposal (attached hereto as 

Schedule “A”), including without limitation Landlord Surplus Claim Methodology provided for 

therein, as accepted by the requisite majority of the Company’s creditors, is fair and reasonable 

and is hereby approved and is effective in accordance with its terms. 

PROPOSAL IMPLEMENTATION 

4. THIS COURT ORDERS that effective at the Proposal Implementation Time, the 

Proposal shall be implemented and all of its provisions shall be fully effective and binding on the 

Company, all Landlord Creditors and on all other Persons affected by the Proposal, and their 

respective heirs, executors, administrators, legal representatives, successors and assigns.   

5. THIS COURT ORDERS that in addition to the powers and rights afforded to it under the 

Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3, the Proposal Trustee be and is hereby 

authorized to take all actions and steps necessary or appropriate to implement the Proposal and 

the transactions contemplated thereby, subject to the terms of the Proposal, and that such steps 

and actions are hereby approved.  

6. THIS COURT ORDERS AND DECLARES that the distributions, payments and 

disbursements delivered pursuant to the Proposal are not delivered by the Proposal Trustee in 

its personal or corporate capacity or as legal representative of the Company and shall be 

without personal or corporate liability of the Proposal Trustee, and without limiting the foregoing, 

the Proposal Trustee shall have no, and is released from any, obligation or liability in connection 

with any taxes owing by the Company, or any withholdings or deductions that any person may 

assert should or should not have been paid or made in connection with such distributions, 

disbursements or payments.  

7. THIS COURT ORDERS that, for the avoidance of doubt, the Proposal Trustee shall 

incur no liability or obligation for any act or omission as a result of carrying out the provisions of 

this Order and the Proposal, save and except for any gross negligence or wilful misconduct on 

its part.  

8. THIS COURT ORDERS that effective at the Proposal Implementation Time, the 

commencement, continuation or prosecution, whether directly, indirectly, derivatively or 

otherwise, of any demands, claims, actions, counterclaims, suits, judgment, or other remedy or 
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recovery from or against the Released Parties shall be and are hereby permanently barred, 

estopped and enjoined.   

9. THIS COURT ORDERS AND DECLARES that effective at the Proposal Implementation 

Time, any and all claims of any nature against the Released Parties shall be and are hereby 

compromised, discharged and released in accordance with the Proposal, and the ability of any 

Person to proceed against the Released Parties in respect of or relating to any such claims shall 

be and is hereby forever discharged and restrained, and all proceedings with respect to, in 

connection with or relating to such claims shall be and are hereby permanently stayed. 

GENERAL 

10. THIS COURT ORDERS that this Order shall have full force and effect in all provinces 

and territories in Canada against all persons, firms, corporations, governmental, municipal and 

regulatory authorities against whom it may be enforceable.  

11. THIS COURT ORDERS AND REQUESTS the aid and recognition of any court or any 

judicial, regulatory or administrative body in any province or territory of Canada and the Federal 

Court of Canada and any judicial, regulatory or administrative tribunal or other court constituted 

pursuant to the Parliament of Canada or the legislature of any province to act in aid of and to be 

complementary to this Court in carrying out the terms of this Order. All courts, tribunals, 

regulatory and administrative bodies are hereby respectfully requested to make such orders and 

to provide such assistance as may be necessary or desirable to give effect to this Order or to 

assist the Proposal Trustee and its agents in carrying out the terms of this Order. 
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